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I. IDENTITY OF PETITIONER 

The Petitioner is Graham Contracting, Ltd. (Graham). 

II. COURT OF APPEALS DECISION 

Graham seeks review of the Court of Appeals decision 

filed on May 30, 2023, a copy of which is attached in the 

Appendix at A-1 through A-14 ( the "Decision"). This Petition is 

timely filed because Graham filed a motion for reconsideration 

on June 16, 2023, and an order denying the motion for 

reconsideration was entered on August 1, 2023. A copy of the 

order denying reconsideration is in the Appendix at A-15. 

III. ISSUES PRESENTED FOR REVIEW 

Issue 1. Whether protests of the actions of persons other 

than the contractually defined "Engineer" are required under 

Standard Specification Section 1-04.5. In direct contradiction to 

the language of the Washington State Department of 

Transportation ("WSDOT") Standard Specifications, the Court 

of Appeals ruled that under Standard Specification Section 1-

04.5 the Contractor ("Graham") was obligated to protest actions 
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of persons other than the contractually defined "Engineer." There 

is significant public interest as to when notice of protest is 

required to be given under the widely used WSDOT Standard 

Specifications. No Washington appellate court interpreting the 

Standard Specifications has ever before ruled that notice of 

protest under Section 1-04.5 was required in response to the 

actions of anyone other than the "Engineer." By so holding, the 

Court of Appeals strayed dramatically from prior Supreme Court 

and Court of Appeals precedent by, in effect, rewriting the 

parties' contract to require contractors to protest under Section 

1-04.5 in response to the actions of persons other than the 

contractually defined "Engineer." 

The Supreme Court should accept review so that it can 

provide a definitive ruling as to whether protests of the actions 

of persons other than the "Engineer" are required under Standard 

Specification Section 1-04.5. 

Issue 2. Whether the Court of Appeals erred by refusing to 

consider all evidence that was considered by the trial court with 
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respect to Graham's motion for reconsideration of the trial 

court's order granting summary judgment. The Court of 

Appeals' decision conflicts with recent appellate decisions that 

hold, with respect to a motion for summary judgment, that an 

appellate court should consider all evidence presented to the trial 

court. 

Issue 3. Whether the award of attorney fees by the Court of 

Appeals was premature where no determination can yet be made 

that Graham has "recovered nothing" in this action. 

IV. STATEMENT OF THE CASE 

The City of Federal Way (the "City") hired Graham to 

serve as the general contractor for the Pacific Highway South 

HOV Lanes South Phase V Project (the "Project") pursuant to a 

Public Works Contract executed on August 25, 2016 (the 

"Contract"). 

The Contract incorporated the 2016 edition of the 

WSDOT Standard Specifications. The Contract also separately 

provided for the administration of the contract as follows: 

- 3 -



The Contractor's performance under this contract will 

be monitored and reviewed by John Mulkey, P.E., 

Street Systems Project Engineer. Questions by the 

Contractor regarding interpretation of the terms, 

provisions and requirements of this contract shall be 

addressed to John Mulkey, P.E., Street System Project 

Engineer, for response. 

CP 292. 

The Engineer 1s a defined term m the Standard 

Specifications: 

1-01.3 Definitions 

Engineer- The Contracting Agency's representative 

who directly supervises the engineering and 

administration of a construction Contract. 

Project Engineer - Same as Engineer. 

CP 138. 

The City continued to identify Mulkey as the 

Engineer/Project Engineer both before and after construction of 

the Project had commenced. Mulkey was listed as the Project 

Engineer on contact lists (CP 717), on reporting surveys to the 

U.S. Census Bureau (CP 721), and in meeting minutes (CP 715). 
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Actions that could only be taken by the Project Engineer under 

the Contract, such as issuing a formal notice to proceed, were 

taken by Mulkey. CP 719. And to avoid all doubt, at the 

commencement of the project, Mulkey himself prepared an 

organizational chart with his name, along with his Project 

Engineer title, situated above that of Ken Gunther at KPG. 1 

CP 1018. 

John Mullee',' 

Prnjecl i::nein�e, 

Cf-W 

., • Ken G u11th�r 

Flesldent Env.ln�er 

l<PG 

RoryWoDiily 

Lead Inspector 

KPG 

"--------

The identity of the Engineer is of enormous significance 

under the Standard Specifications because Section 1-04.5 

provides: 

1 KPG was an outside consultant to the City. 
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By not protesting as this section provides, the 

Contractor also waives any additional entitlement 

and accepts from the Engineer any written or oral 

order (including directions, instructions, 

interpretations, and determinations). 

If in disagreement with anything required in a change 

order, another written order, or an oral order from the 

Engineer, including any direction, instruction, 

interpretation, or determination by the Engineer, the 

Contractor shall: 

1. Immediately give a signed written notice of 

protest to the Project Engineer. .. 

CP 140 (emphasis added). 

When a City-caused delay arose on the Project related to 

the design of a Joint Utility Trench (WT), Graham notified 

Mulkey, the Project Engineer, of design issues and related delays 

and cost impacts on November 3, 2016. CP 163-165. Mulkey 

never responded to Graham's notice of delay nor did he issue any 

direction or order to Graham. 

Graham continued to provide notice to Mulkey of delays 

and associated costs. Approximately nine months later, in a 

footnote to a letter dated July 7, 2017, the City for the first time 
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took the position that Gunther, an employee of KPG, was the 

Project Engineer. CP 1004. Before this letter, the City had 

consistently referred to Mulkey as the Project Engineer and 

Gunther as the Resident Engineer. See Organizational Chart, 

infra, at 5; CP 1018; see also CP 715 (meeting minutes); CP 717 

( contact list). In the footnote to the letter, the City stated the 

following: 

Graham was informed by the City at the Partnering 
Meeting in September, 2016 that KPG would act as 
the Engineer for this Project in collaboration with 
City personnel, and KPG has been acting in that role 
from the beginning of the Project - as Graham is 
more than aware. 

CP 1004. 

Every Graham representative m attendance at the 

September 2016 meeting has testified that no such appointment 

of Gunther was made at this meeting. CP 696-698; CP 700-702; 

CP 703-705; CP 731-732; CP 733-737. Furthermore, the City's 

own documents prepared in relation to and after this meeting do 

not support the City's position, as they continue to refer to 

Mulkey as the Project Engineer and Gunther as his subordinate, 
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the Resident Engineer. The City-prepared meeting minutes do 

not discuss this supposed appointment, and the Project Contact 

list distributed after the meeting identified Mulkey as the Project 

Engineer. CP 715-717; see also CP 720; see also Organizational 

Chart, infra, at 5 (prepared by Mulkey shortly after the meeting); 

CP 1018. 

Graham responded to the City's letter on July 14, 2017, 

and provided evidence that Mulkey had been acting as the 

"Project Engineer," Gunther as Mulkey's subordinate with the 

title "Resident Engineer," and that Graham had never been 

previously informed that Gunther was allegedly the Project 

Engineer. CP 1008-09. Graham advised that if the City wanted 

to change this arrangement, it should issue a change order. 

CP 1009. The City never did so. Id.; Resp't's Br. 44 n.1. 

However, out of an abundance of caution, Graham began 

protesting the actions of persons other than Mulkey, even though 

the City refused to officially replace him as Project Engineer. See 

CP 1104-1920. 
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As a result of the City's refusal to equitably compensate 

Graham for the WT issue and for other damages, Graham timely 

made claims under the Contract. The City denied Graham's 

claims and Graham timely commenced this lawsuit. CP 1. 

The City moved for partial summary judgment on the 

grounds that Graham failed to timely protest Gunther's 

November 8, 2016 response to Graham's notice of delay related 

to the WT. CP 15-39. The trial court granted the City's motion, 

even though the trial court also determined that there were 

"material issues of fact as to whether John Mulkey, Ken 

Gunther, or others" were the Project Engineer as of 

November of 2016. CP 1053. 

In so holding, the trial court decided that Graham was 

obligated to protest actions of persons other than the Project 

Engineer, including, in this case, actions of an outside third-party 

consultant. CP 1051-1054. 

Graham moved for reconsideration on multiple grounds, 

including that the trial court's interpretation of 1-04.5 was wrong 
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and, even if correct, that Graham had timely protested the actions 

of the City with respect to many claims that the trial court had 

dismissed in its order. CP 1061-1079. In support of this latter 

portion of its motion, Graham submitted declarations and 

exhibits which demonstrated that Graham had timely protested 

City actions and that the trial court had erred in dismissing 

certain of Graham's claims, even if the Court was correct that 

Graham was required to protest the actions of persons other than 

the Project Engineer. Evidence of Graham's timely protests was 

contained in the declarations and associated exhibits of Richard 

Skalbania (CP 1081-92), Seth Crites (CP 1093-1103), and Ed 

Schepp (CP 1104-1920). The court explicitly considered this 

evidence: 

The Court has heard and considered ... the pleadings 
and files contained in this matter, including but not 
limited to the following: ... 

14. Declaration of Richard Skalbania in 
support of Graham's Motion for 
Reconsideration; (Dkt. 71) 
15. Declaration of Seth Crites in support of 
Graham's Motion for Reconsideration; (Dkt. 
72) 
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16. Declaration of Ed Schepp in support of 
Graham's Motion for Reconsideration; . . .  

CP 2038 (emphasis added). 

Despite considering this evidence, the trial court denied 

the substance of Graham's motion for reconsideration. CP 203 7-

2041. 

On appeal, the Court of Appeals wrongly interpreted 1-

04.5 to require protests by a Contractor like Graham of actions 

of persons other than the Project Engineer. The Court of Appeals 

also refused to consider evidence that the trial court had 

considered in ruling on Graham's motion for reconsideration. 

Op. at 8 n.6. 

V. ARGUMENT 

A. THIS COURT SHOULD ACCEPT REVIEW TO 
CLARIFY WHEN CONTRACTORS MUST 
PROTEST TO A VOID WAIVER UNDER THE 
STANDARD SPECIFICATIONS. 

The Court of Appeals adopted the novel but incorrect 

position that the Standard Specifications require a Contractor to 

protest actions of not just the Project Engineer/Engineer but the 
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actions of anyone acting on behalf of the City to avoid claim 

waiver under 1-04.5. Op. at 11. 

The penalty for the Contractor's failure to protest under 1-

04. 5 is enormous, as "a change order that is not protested as 

provided in this Section shall be full payment and final settlement 

of all claims for Contract time and for all costs of any kind, 

including costs of delays, related to any Work either covered or 

affected by the change." CP 140. 

This structure, with the attendant risk that the Contractor 

could be forced to work without compensation because of its 

failure to protest, is mitigated in one crucial way: it is only the 

actions of the "capital 'E' Engineer" (also defined as Project 

Engineer) that a Contractor must protest. Section 1-04. 5 

provides: 

By not protesting as this section provides, the 

Contractor also waives any additional entitlement 

and accepts from the Engineer any written or oral 

order (including directions, instructions, 

interpretations, and determinations). 
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If in disagreement with anything required in a change 

order, another written order, or an oral order from the 

Engineer, including any direction, instruction, 

interpretation, or determination by the Engineer, the 

Contractor shall: 

1. Immediately give a signed written notice of 

protest to the Project Engineer. .. 

CP 140 (emphasis added). 

The Engineer 1s a defined term m the Standard 

Specifications: 

1-01. 3 Definitions 

Engineer - The Contracting Agency's representative 
who directly supervises the engineering and 
administration of a construction Contract. 

Project Engineer - Same as Engineer. 

CP 138. 

The Project Engineer is contractually the same person 

as the Engineer. The Engineer/Project Engineer is the only 

person whose actions trigger the Contractor's obligation to 

protest on pain of forfeiture of its right to compensation. 
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The Court of Appeals' decision improperly expands the 

obligation to protest beyond what 1-04.5 requires. The Court of 

Appeals, in its decision, stated the following: 

Nothing in these sections [1-04.5 and 1-09.11] 
narrow the procedural requirement to claims 
arising only from orders or decisions of the Project 
Engineer. 

Op. at 11 (emphasis added). 

This holding directly contradicts the express language of 

Section 1-04.5, which provides for waiver only with respect to 

orders "from the Engineer" and only requires protest of orders 

"from the Engineer." CP 140. 

The Court of Appeals' holding amounts to a blatant and 

impermissible rewriting of the parties' contract. The ruling 

effectively, ex-post facto, changes the very rules of engagement 

regarding notice that were set forth in 1-04.5 

The Court of Appeals tries to justify its rewriting of 1-

04. 5' s clear language by stating: 

Instead, the provisions [1-04.5 and 1-09.11] as a 
whole reflect an intent for the parties to seek 
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resolution of all disputes through the Project Engineer 
before filing a claim. See Realm, Inc. v. City of 

Olympia, 168 Wn. App. 1, 5, 277 P.3d 679 (2012) 
(when contract provisions seem to conflict, we will 
harmonize them to give effect to all provisions). 

Op. at 11. 

However, there must be ambiguity before there is a need 

to "harmonize" and a court is not allowed to rewrite the parties' 

contract under the guise of harmonization. Puget Sound Power 

& Light Co. v. Shulman, 84 Wn.2d 433, 439, 526 P.2d 1210, 

1214 (1974). The Supreme Court in Puget Sound Power stated 

the following: 

It is a basic rule of contract law that courts will not 
revise an agreement for the parties-or for one party, 
where the agreement itself is clear and unambiguous. 
Neither abstract justice nor the rule of liberal 
construction justifies the creation of a contract for the 
parties which they did not make themselves or the 
imposition upon one party to a contract of an 
obligation not assumed. 

Id. at 439. 

The Court of Appeals wrongful imposition on Graham of 

an obligation to protest the actions of persons other than the 

Engineer is especially egregious as the City drafted the Contract. 
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The City controlled what language it included in the Contract. If 

it wanted a broad obligation to protest any decision by any 

employee or representative of the City, it could have inserted that 

language into Standard Specification 1-04.5. Instead it chose to 

use WSDOT's standard language. 

There are good reasons why WSDOT Standard 

Specification 1-04.5 limits the obligation to protest to only 

decisions of the identified Engineer. The potential for chaos and 

disruption on a construction project if binding decisions could be 

made by any City employee or City consultant ( and protests 

required of all such decisions) is obvious. 

The Court of Appeals' claim that its holding was needed 

to harmonize sections of the Standard Specifications is false. The 

Court of Appeals was simply incorrect when it stated that nothing 

in section 1-04.5 "narrow[s] the procedural requirement to 

claims arising only from orders or decisions of the Project 

Engineer." Op. at 11. Section 1-04.5 expressly and clearly does 
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exactly that. It expressly limits the obligation to protest (and the 

punishment of waiver) to orders "from the Engineer." CP 140. 

If there is no order to protest from the Engineer, there is 

no obligation to protest under 1-04.5 and no waiver. 

Here, the Court of Appeals acknowledged that the 

November 8, 2016 letter (which it held Graham was obligated to 

protest) came not from Mulkey (who the City repeatedly 

represented to Graham was the Project Engineer) but, instead, 

from Gunther. The Court of Appeals stated the following in this 

regard: 

Graham did not immediately provide Gunther or 
Mulkey a written notice of protest related to 
Gunther's November 8, 2016 denial of its request 
for additional time and compensation before it 
completed the mT work. 

Op. at 10 (emphasis added). 

The Court of Appeals ruling, thus, changes the notice rules 

after the fact and requires protests under 1-04. 5 of persons other 

than the Engineer/Project Engineer. This is clear because the 

Court of Appeals did not find that Gunther was the Project 
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Engineer as a matter of law. It instead inexplicably found that the 

identity of the Project Engineer did not matter. 

This ruling affects all Contractors that are required to 

follow the widely used Standard Specifications and creates an 

unfair, after the fact, playing field by requiring the protest of the 

actions of potentially dozens of persons rather than the protest of 

one central decision maker, the contractually defined Project 

Engineer/Engineer. No prior Washington state appellate court 

has ever interpreted 1.04.5 in this manner - for good reason. 

This case does not raise the issue of whether notice 

provisions in a construction contract must be complied with by a 

Contractor. Instead, the issue at hand is whether a public owner 

should be allowed to unilaterally change the notice rules after the 

signing of the Contract. 

According to WSDOT itself, the Standard Specifications 

"reflect years of refinement through the literally hundreds of 

projects the Department delivers each year," are "the result of 

countless hours of development and review by both . . . internal 
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WSDOT staff as well as . . . industry partners," and "reflect the 

contracting philosophy and balance of risk-allocation that the 

Department has adopted through the years." Standard 

Specifications M4 l - l  0, 3 (2023). Perhaps because the Standard 

Specifications dictate the work of "literally hundreds" of public 

works projects every year, this Court has routinely granted 

review of controversies over their terms. See, e.g., Conway 

Constr. Co. v. City of Puyallup, 197 Wn.2d 825, 490 P.3d 221 

(202l);see alsoN OVA Contracting, Inc. v. City of Olympia, 191 

Wn.2d 854, 426 P.3d 685 (2018) (interpreting 1-04.5); see also 

Am. Safety Cas. Ins. Co. v. City of Olympia, 162 Wn.2d 762, 174 

P.3d 54 (2007); and see Mike M. Johnson, Inc. v. Spokane 

County, 150 Wn.2d 375, 78 P.3d 161 (2003). 

Even where a contract is bespoke, specific, and binds only 

the parties thereto, principles of justice and the development of 

state law frequently require this Court to weigh in on issues of 

contract interpretation. Where such a fundamental contract 

interpretation issue attaches to the Standard Specifications, 
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which govern hundreds of projects by which the flow of goods, 

services and people is accomplished in this state, the significance 

of the issue of interpretation is greatly elevated. 

Graham respectfully requests that the Court grant review 

of the issue of whether protests of the actions of persons other 

than the "Engineer" are required under Standard Specification 

Section 1-04.5 and whether summary dismissal of Graham's 

claims was proper. 

B. THIS COURT SHOULD GRANT REVIEW 
BECAUSE THE COURT OF APPEALS' REFUSED 
TO CONSIDER EVIDENCE CONSIDERED BY THE 
TRIAL COURT. 

Graham disputes that it was obligated to protest orders 

issued by persons other than the Engineer. But when it became 

apparent that the parties were not in agreement regarding the 

identity of the Engineer, out of an abundance of caution, Graham 

adopted the practice of following 1-04.5 protest procedures for 

all Unilateral Change Orders (UCOs), proposed change orders 

(PCOs), and orders regarding liquidated damages (LDs), 

regardless of whether or not they came from Mulkey, from 
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Gunther, or from others. Evidence regarding this compliance was 

submitted to the trial court as part of Graham's motion for 

reconsideration of the trial court's summary judgment order. The 

trial court explicitly stated that it considered this new evidence. 

The Court has heard and considered. . . the pleadings 
and files contained in this matter, including but not 
limited to the following: ... 

14. Declaration of Richard Skalbania in 
support of Graham's Motion for 
Reconsideration; (Dkt. 71) 
15. Declaration of Seth Crites in support of 
Graham's Motion for Reconsideration; (Dkt. 
72) 
16. Declaration of Ed Schepp in support of 
Graham's Motion for Reconsideration; ... 

CP 203 8 ( emphasis added). 

Despite the trial court's appropriate exercise of discretion 

to review this evidence, the Court of Appeals outright declined 

to consider either the evidence or Graham's argument that the 

trial court committed reversible error by dismissing Graham's 

claims for recovery under certain UCOs and for inappropriately 

withheld liquidated damages. Op. at 8 n.6. Instead, the court cited 

to JDFJ Corp. v. Int 'l Raceway, Inc. , 97 Wn. App. 1, 7, 970 P.2d 
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343 (1999), as amended on reconsideration in part (Aug. 25, 

1999) and to CR 59 for the proposition that a litigant "may not 

raise for the first time on reconsideration new theories that it 

could have raised before the trial court issued an adverse ruling." 

These authorities, as discussed below, do not support the Court 

of Appeals' ruling. 

Furthermore, the Court of Appeals' decision is not only in 

conflict with prior appellate decisions, but the issue of what 

evidence must be considered on appeal of a summary judgment 

is of manifest public concern. 

1. The Court of Appeals failed to consider all 

evidence evaluated by the trial court, as is 

required in rev1ewmg a grant of summary 

judgment. 

If a litigant submits new evidence as part of a motion for 

reconsideration of a ruling on summary judgment, then the trial 

court may consider such evidence, regardless of whether or not 

the evidence was newly discovered. Martini v. Post, 178 Wn. 

App. 153, 162, 313 P.3d 473 (2013). This decision is "squarely" 

within the discretion of the trial court. Id. If the trial court does 
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elect to consider new evidence as part of a motion to reconsider 

a grant of summary judgment, and if that new evidence presents 

a genuine issue of material fact that would have been sufficient 

to defeat summary judgment had it been timely presented, then 

the trial court must grant the motion for reconsideration, or else 

abuse its discretion. Cullerton v. Cmty. Action Council of Lewis, 

Mason & Thurston Ctys., 196 Wn. App. 1062 (2016) (reversing 

grant of summary judgment where newly presented evidence on 

reconsideration created a genuine issue of material fact and the 

trial court stated in its order that it reviewed all pleadings filed in 

support of the motion). 

Such failure to consider all materials brought to the 

attention of the trial court is reversible error. Mithoug v. Apollo 

Radio of Spokane, 128 Wn.2d 460, 462, 909 P.2d 291, 292 

(1996). 

Here, because the new evidence was called to the attention 

of the trial court and the trial court considered it, the Court of 

Appeals should have taken notice of the new evidence and 
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evaluated whether a genuine issue of material fact was thereby 

created. 

Like the plaintiff in Cullerton, Graham neither contended 

that this evidence was newly discovered nor availed itself of the 

related exception at CR 59 (a)(4). Graham simply presented the 

new evidence and asked the trial court to consider it. The trial 

court agreed to consider the evidence. In fact, the trial court went 

beyond the Cullerton trial court, which simply averred that it had 

"reviewed the motion as well as all pleadings filed in support of 

the motion." Id. at *4 (emphasis in original). Here, the trial court 

explicitly listed the Skalbania, Crites, and Schepp Declarations 

as materials which it had "heard and considered" as part of its 

ruling. CP 2038. As such, under Mithoug, Cullerton and RAP 

9 .12, the Court of Appeals was required to also review this 

evidence and determine whether it raised an issue of material fact 

precluding summary judgment as to all or some of Graham's 

claims. 
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2. The decision of the Court of Appeals not to 

consider the new evidence conflicts with 

guidance from this Court. 

In Keck v. Collins, this Court held that an order striking 

untimely evidence at summary judgment amounts to a severe 

sanction, and, therefore, a court must conduct a three-factor 

Burnet analysis before so striking. 184 Wn.2d 358, 368, 357 P.3d 

1080, 1085 (2015). This Court reasoned that "our overriding 

responsibility is to interpret the rules in a way that advances the 

underlying purpose of the rules, which is to reach a just 

determination in every action." Id. at 369 (quoting Burnet, 131 

Wn.2d at 498). And the '"purpose [ of summary judgment] is not 

to cut litigants off from their right of trial by jury if they really 

have evidence which they will offer on a trial, it is to carefully 

test this out, in advance of trial by inquiring and determining 

whether such evidence exists."' Keck, 184 Wn.2d at 369 (quoting 

Preston v. Duncan, 55 Wn.2d 678, 683, 349 P.2d 605 (1960)) 

( emphasis in original). 
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At least one unpublished Court of Appeals case has 

applied this directive to a motion for reconsideration and 

reversed a trial court's decision not to consider new evidence 

presented for the first time in a motion to reconsider. Division III 

reasoned that "[ w ]hile Martini recognizes the discretionary 

ability of the trial court to consider new or additional evidence 

on reconsideration, more recent authority suggests that it may be 

required to do so." Matter of Estate of Roe, 200 Wn.App. 1001 

(2017) (citing Keck, 184 Wn.2d 358). The Roe court found that 

the trial court had erred in declining to consider additional 

evidence, presented for the first time as part of a motion for 

reconsideration, without considering the Burnet factors. Id. at * 2-

3 .  

Here, the purpose of summary judgment would be served 

by considering this evidence. These declarations contain 

extensive evidence that Graham properly protested under the 

Contract in order to preserve its claims related to UCOs and LDs. 

Graham should have the right to present such evidence at trial, 
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and to deny Graham such a right, without even considering the 

evidence, is inconsistent with the Keck decision and the 

principles of justice expressed therein. 

3. Neither CR 59 nor JDFJ v. International 
Raceway support the Court of Appeals' 
decision. 

Neither of the two authorities cited by the Court of 

Appeals support its decision not to consider the reconsideration 

evidence. 

Specifically, the court stated: 

Graham also argues that the trial court erred by 
dismissing its claims for several unilateral change 
orders and its claim to recover inappropriately 
withheld liquidated damages because it complied 
with the contractual notice requirements for those 
claims. But Graham raised those issues for the first 
time on reconsideration. And a party may not raise 
for the first time on reconsideration new theories that 
it could have raised before the trial court issued an 
adverse ruling. JDFJ Corp. v. Int'l Raceway, Inc., 97 
Wn.App. 1, 7, 970 P.2d 343 (1999); see CR 59. As a 
result, we do not consider them. 

Op. at 8 n. 6. 

CR 59 does not prohibit the submission of new or 

additional evidence on reconsideration. See generally CR 59; see 
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also Martini v. Post, 178 Wn. App. at 162 ("nothing in CR 59 

prohibits the submission of new or additional materials on 

reconsideration"). 

Additionally, JDFJ is distinguishable. That dispute did not 

arise in the context of a motion for summary judgment but, 

instead, was a post-trial attempt to recover under a novel and 

additional theory. JDFJ had litigated an entire trial under one 

theory of recovery and was awarded damages under that theory 

but later retained new counsel and asked Division I, post-trial, 

to reconsider its claims under an entirely different statute. JDFJ, 

97 Wn. App. at 7. Division I understandably characterized this 

motion for reconsideration as a pretense that was intended to 

disguise an "untimely attempt to amend its complaint in general" 

and "refuse[d] to permit such a perversion of the rules." Id. 

JDFJ is bounded by its facts. It applies to post-trial 

motions for reconsideration, especially where such motions are 

mere pretext for bad-faith attempts to circumvent timeliness 

rules. 
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Here, Graham properly and timely moved for 

reconsideration and submitted new evidence. This was not a 

post-trial motion for reconsideration but one filed in relation to a 

motion for summary judgment. Instead this the new evidence 

was presented in the context of a summary judgement like the 

situations in Martini, Roe, and Keck, supra. 

Whether an appellate court of this state may freely choose 

to ignore materials considered by the trial court in its grant or 

denial of summary judgment is a matter of significant public 

concern. Graham respectfully requests that the Court grant 

review of this issue. 

C. THE AWARD OF ATTORNEY FEES WAS 
PREMATURE. 

RCW 39.04.240 provides the only possible legal 

mechanism for the recovery of reasonable attorney fees by the 

City. RCW 39.04.240 provides that "[t]he provisions of RCW 

4.84.250 through 4.84.280 shall apply to an action arising out of 

a public works contract in which the state or a municipality ... is 

a party .... " Here, the Court found that the City was the prevailing 
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party because "[t]he defendant . . .  shall be deemed the prevailing 

party . . .  if the plaintiff . . .  in an action for damages . . .  recovers 

nothing." Op. at 13 (quoting RCW 4.84.270). 

The award of attorney fees is premature and inappropriate 

because Graham has not yet "recover[ ed] nothing" in this action. 

It remains to be seen whether and how much Graham will 

recover in this action. The City admitted that six discrete claims 

by Graham were not dismissed by the City's motion for summary 

judgment and still remain viable in the trial court. CP 1936-39. 

In granting in part and denying in part Graham's motion 

for reconsideration, the trial court reinstated all six of these 

claims. CP 2039-41. The total amount currently claimed for these 

items by Graham is at least $2,229,449.00. Graham's remaining 

claims must be fully litigated in the trial court before the 

prevailing party can be determined under RCW 39.04.240. 

In Washington, the identity of the prevailing party under 

an applicable statute or contract cannot be decided until "the 

conclusion of the entire case." Tribble v. Allstate Prop. & Cas. 
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Ins. Co. , 134 Wn.App. 163, 174-75, 139 P.3d 373 (2006) 

( emphasis added). See also Hudson v. Hapner. 170 Wn.2d 22, 

33, 239 P.3d 579, 585 (2010) (fee award determination "must 

abide by the outcome of retrial"). 

For the foregoing reasons, Graham respectfully requests 

that the Court grant review of the Court of Appeals' decision to 

award attorney fees. 

VI. CONCLUSION 

For the reasons stated above, Graham respectfully requests 

that the Court grant this Petition for Review. 

I certify that this brief contains 4,954 words, in compliance 

with the RAP 18.7. 

DATED this 3pt day of August, 2023. 

ASHBAUGH BEAL, LLP 

By: s/ Richard H Skalbania 
Richard H. Skalbania, WSBA # 1 7316 
rskalbania@ashbaughbeal.com 
Attorneys for Graham Contracting, 
Ltd. 
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VII. APPENDIX 

• Court of Appeals decision filed on May 30, 2023, A-1 

through A-13; 

• Court of Appeals order denying the motion for 

reconsideration was entered on August 1, 2023, A-14. 
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5/30/2023 

Court of Appeals 
D iv ision I 

State of Wash ington 

IN TH E COU RT OF APPEALS OF TH E STATE OF WAS H I NGTON 

GRAHAM CONTRACTI NG ,  LTD . ,  a 
Wash ington corporat ion , 

Appel lant ,  

V .  

CITY OF FEDERAL WAY, a 
Wash ington mun ic ipal  corporation , 

Res ondent. 

No. 83494- 1 - 1 

D IVIS ION  O N E  

U N PU BL ISHED O P I N ION 

BOWMAN , J .  - Graham Contract ing Ltd . appeals the tria l  cou rt's order 

d ism iss ing its c la ims for add it ional  compensation re lati ng to a "Pub l ic Works 

Contract" with the city of Federa l  Way (C ity) . Because Graham d id not fo l low the 

d isputes and claims procedu res i n  the contract ,  Graham waived its ab i l ity to br ing 

a c la im for add it ional  compensation .  We affi rm and remand for fu rther 

proceed ings .  

FACTS 

I n  J une 20 1 6 , the City requested b ids for "Phase V" of the Pacific H ighway 

South improvement project .  The project i nvolved p laci ng uti l it ies underg round , 

improvi ng d ra i nage,  i nsta l l i ng  and mod ifyi ng traffic s igna ls and l i ghting , 

landscap ing , layi ng new pavement ,  and bu i ld i ng cu rbs ,  gutters , s idewalks ,  

med ians ,  and  reta in ing  wal ls .  The  C ity ass igned its "Street Systems Project 
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Eng i neer" John Mu l key to oversee the b idd ing process . Graham subm itted the 

lowest b id for the project at $ 1 6 ,70 1 , 329 .60 .  

On August 23 ,  20 1 6 , the C ity executed a "Construct ion Management 

Services" contract with KPG PS . 1 The services KPG specified i n  the contract 

i ncluded design support , p roject management, documentat ion contro l ,  i nspection , 

mater ia ls testi ng , pub l ic i nvolvement ,  and "contract adm in istrat ion du ring the 

construct ion of the [Phase V] project . "  KPG named Ken Gunther as the "Project 

Eng i neer, " or  "Resident Eng i neer, " of the Phase V project .  

On August 25 ,  20 1 6 , the C ity awarded Graham the project and the parties 

executed a Pub l ic Works Contract .  The contract a l located Graham "350 worki ng 

days" to complete the project .  I t  defi ned the scope of the work and incorporated 

i nto the contract the 20 1 6  ed ition of Wash i ngton State Department of 

Transportat ion 's STANDARD SPEC IF ICATIONS FOR ROAD , BR IDGE ,  AND MUN IC IPAL 

CONSTRUCTION (Standard Specificat ions) . 

Graham began work on September 1 2 , 20 1 6 . 2 On November 3 ,  20 1 6 , 

Graham sent Mu l key and Gunther a "Not ice of Delay , "  exp la in ing  that the jo int 

uti l ity trench (J UT) unexpected ly needed to be complete before workers cou ld 

remove or re locate the existi ng uti l ity l i nes from overhead poles . Graham 

bel ieved the issue wou ld "s ig n ificantly impact the project schedu le , "  but it wou ld 

have to later advise the C ity and KPG " regard i ng the actual extens ion of t ime and 

impact costs when we are better ab le to assess the effect of the occu rrence . "  

1 Now KPG Psomas. 
2 September 1 2 , 20 1 6  plus 350 working days resu lts i n  an end date around 

February 9 ,  20 1 8 . 

2 
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On November 8, 201 6, Gunther e-mailed Graham a letter in response. He 

explained that under the contract, "power and communication distribution l ines 

will remain on these poles until the entire underground distribution system is in 

place," and that 

[t]he Contractor [(Graham)] is responsible for coordinating and 
planning adjacent work with the appropriate utility to avoid impacts 

and delays to the project schedule . . . .  [T]herefore; the City of 
Federal Way is denying Graham Contracting's [Notice of Delay] 
dated 1 1  /03/1 6 .  

On December 2 ,  201 6,  Graham replied to Gunther and Mulkey. Graham 

disagreed with KPG's interpretation of the contract, explained its position in more 

detail, and requested a meeting to discuss the issue. Two weeks later, Gunther 

responded that the City "maintains its position as per [his letter] dated November 

8, 201 6." Meanwhile, Graham kept working on the project. 

On December 22, 201 6,  Graham met with the City to discuss the delay 

and added expense related to the JUT work. On January 20, 201 7,  Marwan 

Salloum ,  the director of the Public Works Department for the City, sent Graham a 

letter stating that "the City's position remains unchanged." Salloum explained 

that Graham "is not entitled to any additional working days to complete the 

Project," and as much as Graham is cla iming a "changed condition" under the 

contract, it "failed to properly protest the City's determination in accordance with" 

the Standard Specifications, "waiv[ing] any claims related thereto by fai l ing to 

fo llow the protest and claim requirements of the Contract." 

On February 3, 201 7, Graham sent Mulkey a "Supplemental to Notice of 

Protest re: Joint Utility Trench (JUT) Construction Delays Pursuant to Standard 

3 
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Specificat ion Sect ion 1 -04 . 5 , "3 argu i ng that the C ity " i ncorrectly determ i ned" that 

Graham has no rig ht to any add it ional  working days to comp lete the project and 

that it wa ived any c la ims re lated to changed cond itions under the contract .  I t  

notified the C ity that "Graham protests both determ inations" and that it est imated 

the extra work wou ld de lay the project around 1 1 0 days , amount ing to 

$973 , 1 0 1 .80  i n  add it iona l  costs . 

Over the next several months ,  Graham conti nued to send the C ity notices 

of protest re lated to the J UT de lay, request ing more time and money .  On J u ly 7 ,  

20 1 7 , Gunther sent Graham a letter , sayi ng the C ity "understand [s] that Graham 

is protest ing the Eng i neer's den ia l  of Graham's request to extend the Contract , "  

bu t  " [ i]f Graham was unhappy with the C ity's determ i nations on th is issue ,  i t  was 

requ i red to p rotest those decis ions and fi le a C la im in strict accordance with the 

Contract notice and claim proced u res . "  The C ity exp la i ned that Graham shou ld 

fo l low the "d ispute and c la im procedu res" under the contract for those issues and 

c la ims "that have not a l ready been waived or previously determ ined by the C ity 

or its Eng i neer. " 

A week later, Graham responded . It c la imed that it need not fo l low the 

d isputes and claims procedu res under the contract to contest Gunther's 

November 8 ,  20 1 6 decis ion because the proced u res apply to on ly determ inat ions 

made by the "Project Eng i neer. "4 And , accord ing to Graham , "the City identified 

3 The letter appears to be a supplement to a notice of protest Graham subm itted 
on January 27 ,  201 7 for an un re lated issue.  

4 The Standard Specifications defi ne "Eng i neer" as the "Contract ing Agency's 
representative who d i rectly supervises the eng ineeri ng and adm in istrat ion of a 
construct ion Contract . "  The contract c larifies that "Project Eng i neer'' is the " [s]ame as 
Eng ineer. " 

4 
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John  Mu l key i n  the contract documents as the Project Eng i neer for th is Project , "  

not Gunther. Graham to ld the City i t  " i ntends to fi le  a C la im aga inst the C ity of 

Federa l  Way for recovery of a l l  cu rrent and futu re losses i ncu rred by Graham 

resu lt ing from the impacts and issues noted in  th is and [ear l ier] letters . "  

On December 22 ,  20 1 7 , Graham fi led a c la im for damages with the C ity , 

seeking $ 1 0 , 777 ,440 .22 for the "cumu lative impact" of "extens ive and ongoing 

changes requ i red on the Project, inc lud ing but not l im ited to d iffer ing s ite 

cond it ions ,  des ign confl icts/om iss ions ,  unt imely th i rd-party uti l ity performance ,  

and  und isclosed uti l ity confl icts . "  The  City den ied the cla im . I t  noted the c la im 

amounts to "a cong lomerate of var ious issues" that it a l ready rejected . I t  

determ ined that Graham d id not fo l low the proper d isputes and c la ims 

procedu res or t imely provide the m in imum i nformation requ i red to accompany a 

c la im under the contract .  Sti l l ,  the C ity reviewed the " l im ited mater ia l"  Graham 

provided and found the c la im " is without merit . "  

I n  February 2020 ,  Graham supp lemented its cla i m ,  seeki ng a tota l of 

$ 1 1 , 974 ,79 1  i n  compensation . 5 The C ity den ied most of the second c la im 

because Graham had aga in  not fo l lowed proper notice procedures and much of 

the c la im lacked merit . 

Graham sued the City in October 2020 , a l leg ing breach of contract, u nj ust 

enrichment, and vio lat ion of the Prompt Payment Act , chapter 39 .  76 RCW. I n  

Apri l 202 1 , the C ity moved for partia l  summary j udgment ,  argu i ng that Graham 

waived its rig ht to c la im add it ional  compensation re lated to the J UT delays 

5 It appears Graham fi n ished the project around th is t ime .  

5 
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because it failed to "properly or timely" meet the contract's notice provisions. 

Graham also moved for partial summary judgment , arguing that it had no duty to 

provide notice for claims related to the JUT issue because Gunther denied its 

request for more time and compensation, and he was not the "contractually 

designated 'Project Engineer.' " 

On June 25, 2021 , the trial court granted the City's motion for partial 

summary judgment and denied Graham's motion. The court concluded that 

genuine issues of material fact remained about who served the role of Project 

Engineer under the contract, but that this issue was not material because 

Graham must fo llow the contract's disputes and claims procedures to file any 

claim for additional compensation, which it did not do. 

Graham moved for reconsideration .  In  support of its motion ,  Graham 

submitted over 800 pages of new evidence. It claimed for the first time that 

Graham properly protested several uni lateral change orders unrelated to the JUT 

issue and that the City improperly withheld l iquidated damages. 

On September 21 , 2021 , the trial court granted the motion for 

reconsideration in part. It clarified that it was dismissing only those claims 

related to the delays and costs stemming from the JUT issue. Then,  on 

November 3 ,  2021 , the court granted the parties' stipulated order for final 

judgment under CR 54(b), issued findings in support of its order, and stayed the 

parties' remaining claims. 

Graham appeals. 

6 
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ANALYS IS  

Graham argues the tr ial cou rt erred by  g ranti ng partia l  summary j udgment 

for the C ity . We d isag ree . 

We review ru l i ngs on summary j udgment de nova , perform ing the same 

i nqu i ry as the tria l  court .  Kruse v.  Hemp, 1 2 1  Wn .2d 7 1 5 ,  722 , 853 P .2d 1 373 

( 1 993) . Summary j udgment is appropriate on ly where "there is no genu i ne issue 

as to any mater ia l  fact and . . .  the moving party is entit led to a j udgment as a 

matter of law. "  CR 56(c) . A "material fact" is one that affects the outcome of the 

l it igation . Owen v.  Bu rl i ngton N .  & Santa Fe R .R . , 1 53 Wn .2d 780 , 789, 1 08 P . 3d 

1 220 (2005) . We view a l l  facts and reasonable i nferences i n  the l i ght most 

favorab le to the nonmoving party . E lcon Constr. , I nc .  v. E .  Wash .  U n iv . , 1 74 

Wn .2d 1 57 , 1 64 , 273 P . 3d 965 (20 1 2) .  

We i nterpret contracts a s  a q uestion of law. Renfro v .  Kau r, 1 56 Wn . App .  

655 ,  66 1 , 235  P . 3d 800 (20 1 0) .  I f  the contract language is clear and 

unambiguous ,  we wi l l  enforce the contract as written .  RDS AAP,  LLC v.  Alyseka 

Ocean ,  I nc. , 1 90 Wn . App .  305 , 3 1 6 ,  358 P . 3d 483 (20 1 5) .  The pr imary objective 

i n  contract i nterpretat ion is to determ ine the mutual  i ntent of the parties at the 

t ime they execute the contract .  Thomas Center Owners Ass 'n  v .  Robert E .  

Thomas Tr. , 20 Wn . App .  2d 690 ,  699 , 50 1 P . 3d 608 ,  review den ied , 1 99 Wn .2d 

1 0 1 4 ,  508 P . 3d 679 (2022) . Wash i ngton fo l lows the objective man ifestation 

theory of contract i nterpretat ion , u nder wh ich we try to arrive at the intent of the 

parties by focus ing on the objective man ifestat ions of the ag reement rather than 

on the unexpressed subjective i ntent of the parties . & at 700 . We i nterpret 

7 
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contracts i n  a manner that wi l l  not render provis ions of the contract mean i ng less .  

GMAC v. Everett Chevrolet, I nc. , 1 79 Wn . App .  1 26 ,  1 35 ,  3 1 7 P . 3d 1 074 (20 1 4) .  

And we read the contract as a whole ,  avoid i ng i nterpretat ions that lead to absurd 

resu lts . Ke l ley v. Tonda ,  1 98 Wn . App .  303 , 3 1 6 ,  393 P . 3d 824 (20 1 7) .  

D isputes and Cla ims Proced u res 

Graham argues it d id not need to fo l low the d isputes and c la ims process 

under the contract to request add it ional  compensation for work re lated to the J UT 

delays .6 We d isag ree . 

Wash ington law genera l ly requ i res that contractors fo l low contractual 

not ice provis ions un less a party unequ ivoca l ly waives those proced ures . M ike M .  

Johnson ,  I nc .  v .  County of Spokane ,  1 50 Wn .2d 375 , 386 , 78 P . 3d 1 6 1  (2003) . 

Here ,  severa l "Sections" of the Standard Specificat ions describe the d isputes and 

c la ims requ i rements . U nder Standard Specifications Section 1 -09 . 1 1 ,  "D isputes 

and Cla ims , "  when protests occur du ring a contract ,  "the Contractor sha l l  pu rsue 

reso l ut ion th rough the Project Eng i neer. The Contractor shal l  fo l low the 

procedu res outl i ned in Sect ion 1 -04 . 5 . "  Sect ion 1 -04 . 5 ,  "P roced u re and Protest 

by the Contractor, " p rovides , i n  perti nent part :  

I f  i n  d isag reement with anyth ing requ i red i n  a change order ,  
another written order , or  an ora l  order from the Eng i neer, i nc lud ing 
any d i rection ,  instruction , i nterpretation ,  o r  determ inat ion by the 
Eng i neer, the Contractor sha l l :  

6 Graham also argues that the tria l  court erred by d ism iss ing its c la ims for severa l 
un i l atera l  change orders and its c la im to recover inappropriate ly withheld l i qu idated 
damages because it compl ied with the contractual notice requ i rements for those cla ims .  
But  Graham ra ised those issues for the fi rst t ime on reconsideration . And a party may 
not ra ise for the fi rst t ime on reconsideration new theories that it cou ld have ra ised 
before the tria l  court issued an adverse ru l i ng .  J DFJ Corp. v .  l nt ' I  Raceway, I nc . , 97 Wn . 
App. 1 ,  7 ,  970 P .2d 343 ( 1 999) ; see CR 59.  As a resu lt ,  we do not consider them .  

8 
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1 .  Immed iate ly g ive a s ig ned written notice of protest to the 
Project Eng i neer or the Project Eng i neer's field 
I nspectors before do ing the Work; [and] 

2 .  Supp lement the written protest with i n  1 4  ca lendar days 
with a written statement and support ing documents . . .  [ . ]  

The Eng i neer wi l l  eva luate a l l  p rotests provided the 
procedu res in th is sect ion are fo l lowed . . . .  

I f  the Contractor does not accept the Eng i neer's 
determ inat ion then the Contractor sha l l  pu rsue the d ispute and 
c la ims proced u res set forth in Sect ion 1 -09 . 1 1  . . . .  

By fa i l i ng to fo l low the procedu res of Sect ions 1 -04 . 5  and 1 -
09 . 1 1 ,  the Contractor comp lete ly waives any c la ims for protested 
Work. 

Sect ion 1 -09 . 1 1  states that if d ispute negotiations us ing the proced u res 

out l i ned in Sect ion 1 -04 . 5  fa i l  to provide satisfactory reso l ut ion of protests , "then 

the Contractor shal l  p rovide the Project Eng i neer with written notificat ion that the 

Contractor wi l l  conti n ue to pu rsue the d ispute i n  accordance with the provis ions 

of Sect ion 1 -09 . 1 1 . " The written notificat ion "sha l l  be provided with i n  [seven] 

ca lendar days after rece ipt of the Eng i neer's written determ inat ion that the 

Contractor's protest is i nva l id pu rsuant to Section 1 -04 . 5 . "  

Standard Specificat ions Section 1 -09 . 1 1  (2) provides , " I f  the Contractor 

c la ims that add it iona l  payment is d ue and the Contractor has pursued and 

exhausted al l  the means provided i n  Sections 1 -04 . 5  and 1 -09 . 1 1  ( 1 ) [71 to resolve 

a d ispute , "  the contractor may fi le a c la im .  Sect ion 1 -09 . 1 1  (2) also states that the 

contractor "ag rees to waive any claim for add itiona l  payment" if it does not 

provide the written notificat ions under Sect ion 1 -04 . 5 ,  and that a l l  c la ims "sha l l  be 

subm itted to the Project Eng i neer. " 

7 Sect ion 1 -09 . 1 1  ( 1 ) out l i nes the ro le of the "D isputes Review Board . "  

9 
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The plain language of the contract requires the contractor to comply with 

the protest procedures outlined under Standard Specifications Section 1 -04.5 

before it may bring a claim for additional compensation under Section 1 -09. 1 1 .  

And here, Graham did not immediately provide Gunther or Mulkey a written 

notice of protest related to Gunther's November 8, 201 6 denial of its request for 

additional time and compensation before it completed the JUT work. Instead, 

almost a month after Gunther denied the request, Graham sent Gunther and 

Mulkey a letter explaining why it disagreed with the decision .  Then ,  Graham 

pursued resolution through the director of the City's Public Works Department. 

Finally, on February 3, 201 7, a lmost three months after Gunther denied 

Graham's request, Graham filed its Supplemental to Notice of Protest re: Joint 

Utility Trench (JUT) Construction Delays Pursuant to Standard Specification 

Section 1 -04.5. As much as that document amounts to a notice of protest, it was 

untimely under Sections 1 -04.5 and 1 -09 . 1 1 . 

Graham argues, "The trigger for [its] obligation to protest (and otherwise 

comply with Sections 1 -04.5 and 1 -09. 1 1 )  is an action by a specific contractually 

defined person - 'the Engineer.' " It points to the language in Section 1 -04.5 

that states the contractor must fo llow the proscribed procedures if " in 

disagreement with anything required in a change order, another written order, or 

an oral order from the Engineer, including any direction, instruction, 

interpretation, or determination by the Engineer.'' According to Graham, this 

language limits compliance with the procedural requirements of Section 1 -09. 1 1  

to those orders issued by only the Engineer. So, a jury must determine whether 

1 0  
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Gunther was "the Eng i neer" before it can conclude that Graham fa i led to properly 

protest h is decis ion . 

Graham is correct that it must comp ly with the p rocedu res of Sect ion 1 -

04 . 5  to protest an order or  decis ion by the Project Eng i neer. But under Sect ion 

1 -09 . 1 1 ,  it must also pursue " reso l ut ion th rough the Project Eng i neer" and "fo l low 

the procedu res outl i ned i n  Sect ion 1 -04 . 5" before fi l i ng  any c la im for add it iona l  

compensation .  On ly if "the negotiat ions us ing the procedu res out l i ned i n  Sect ion 

1 -04 . 5  fa i l "  to reso lve the d ispute can the contractor pursue a cla im .  S im i larly, 

Sect ion 1 -09 . 1 1  (2) provides that the contractor must pursue and exhaust "a l l  the 

means provided in Sect ions 1 -04 . 5  and 1 -09 . 1 1  (1 ) "  to reso lve a d ispute before it 

may fi le a c la im for add it ional  payment. Noth i ng in these sect ions narrow the 

procedu ra l  requ i rement to c la ims aris ing on ly from orders or decis ions of the 

Project Eng i neer. I nstead , the provis ions as a whole reflect an i ntent for the 

parties to seek reso l ut ion of a l l  d isputes th rough the Project Eng i neer before fi l i ng  

a c la im for add it ional  compensation .  See Rea lm ,  I nc .  v .  C ity of  Olympia ,  1 68 

Wn . App .  1 ,  5 ,  277 P . 3d 679 (20 1 2) (when contract provis ions seem to confl ict ,  

we wi l l  harmon ize them to g ive effect to a l l  provis ions) . 

Because Graham d id not fo l low the contractual d isputes and cla ims 

requ i rements through either Gunther or Mu l key re lated to the J UT delays , it 

waived any c la im for add it ional  payment. The trial cou rt d id not err by g ranti ng 

part ia l  summary j udgment for the C ity . 

1 1  
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Waiver 

Graham argues that even if it fa i led to fo l low the d isputes and c la ims 

procedu res , the C ity's conduct waived its rig ht to notice of Graham's c la ims for 

unexpected site and forced account issues because it created an a lternative 

process to reso lve those d isputes . Aga i n ,  we d isag ree . 

A party to a contract may express ly or  th rough its cond uct waive a 

contract provis ion that is meant for its benefit . Johnson, I nc. , 1 50 Wn .2d at 386 . 

Waiver by conduct, however, " ' requ i res unequ ivoca l acts of conduct evidencing 

an i ntent to waive . '  " ill ( quot ing Absher Constr. Co .  v .  Kent Sch . D ist. No .  4 1 5 ,  

7 7  Wn . App .  1 37 ,  1 43 ,  890 P .2d 1 07 1  ( 1 995)) . Attempt ing to negotiate reso l ut ion 

of issues does not amount to an unequ ivoca l waiver .  Am . Safety Cas . I ns .  Co .  v .  

C ity of O lympia ,  1 62 Wn .2d 762 , 77 1 , 1 74 P . 3d 54 (2007) . 

Graham says the C ity waived contractua l  d isputes and c la ims 

requ i rements for unexpected site and force account issues because the parties 

had a process by which they met weekly to try to resolve those issues . But those 

meeti ngs clearly a imed to resolve confl icts short of the contractual c la ims 

process . Graham offers no evidence that the C ity i ntended the meeti ngs to 

rep lace the contractual  d isputes and c la ims requ i rements . 8 Graham fa i ls  to show 

waiver by conduct .  

8 Graham also argues that the d isputes and cla ims requ i rements do not bar its 
c la ims for cumu lative impact ,  breach of impl ied warranty , and unjust enrichment . But its 
"cumu lative impact" c la im amounts to merely a series of c la ims subject to the d isputes 
and c la ims procedures . And under Standard Specificat ions Section 1 -09. 1 3 ( 1  ), "C la ims 
Resolut ion , "  Graham must "proceed under the adm in istrative procedures i n  Sect ions 1 -
04 . 5  and 1 -09 . 1 1 "  before seeking l it igation .  Graham offers no compe l l i ng argument 
about why Sect ion 1 -09 . 1 3  does not apply to its breach of imp l ied warranty and unj ust 
enrichment cla ims .  

1 2  
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Attorney Fees 

The C ity requests attorney fees and expenses on appea l .  We may award 

attorney fees and costs on appeal if app l icable law g rants a party the rig ht to 

recover such expenses . RAP 1 8 . 1  (a) . I n  an act ion aris ing out of a Pub l ic Works 

Contract in which a pub l ic  body is a party , "there sha l l  be taxed and a l lowed to 

the preva i l i ng  party as a part of the costs of the act ion a reasonable amount to be 

fixed by the court" as attorney fees . RCW 39 . 04 .240( 1 ) ;  RCW 4 . 84 .250 .  "The 

defendant . . .  sha l l  be deemed the preva i l i ng  party . . .  if the p la i ntiff . . .  in an 

act ion for damages . . .  recovers noth i ng . "  RCW 4 . 84 .270 .  Because the City is 

the preva i l i ng  party on appea l ,  we g rant the C ity's request for attorney fees and 

costs subject to compl iance with RAP 1 8 . 1 . 

We affi rm the tria l  court's order g ranti ng the City's motion for partia l  

summary j udgment and its order on reconsideration and remand for fu rther 

proceed ings .  

WE CONCUR:  

1 3  
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F I LED 
8/1 /2023 

Court of Appeals 
D iv ision I 

State of Wash ington 

IN TH E COU RT OF APPEALS OF TH E STATE OF WAS H I NGTON 
D IVIS ION ONE  

GRAHAM CONTRACTI NG ,  LTD . ,  a 
Wash ington corporat ion , 

Appel lant ,  

V .  

CITY OF FEDERAL WAY, a 
Wash ington mun ic ipal  corporat ion , 

Res ondent. 

No. 83494- 1 - 1 

ORDER DENYI NG MOTION 
FOR RECONS IDERATION 

Appel lant Graham Contract ing Ltd . fi led a motion for reconsideration of the 

op in ion fi led on May 30, 2023 in the above case . Respondent C ity of Federal  

Way fi led an answer to the motion . A majority of the panel has determ ined that the 

motion should be den ied . Now, therefore ,  it is hereby 

ORDERED that the motion for reconsideration is den ied . 

FOR TH E COU RT: 

J udge 
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